investigation of the question? Was there factual support for the military judgment that the course of the war required the exclusion and confinement of the Japanese American population of the West Coast? Clearly, if such steps were not necessary to the prosecution of the war, they invaded rights protected by the Third Article of the Constitution, and the Fifth and Sixth Amendments.
If the Court had stepped forward in bold heart to vindicate the law and declare the entire program illegal, the episode would have been passed over as a national scandal, but a temporary one altogether capable of reparation. But the Court, after timid and evasive delays, has now upheld the main features of the program.5 That step converts a piece of war-time folly into political doctrine, and a permanent part of the law. Moreover, it affects a peculiarly important and sensitive part of the law. The relationship of civil to military authority is not often litigated. It is nonetheless one of the two or three most essential elements in the legal structure of a democratic society. The Court's few declarations on the subject govern the handling of vast affairs. They determine the essential organization of the military establishment, state and federal, in time of emergency or of war, as well as of peace. What the Supreme Court has done in these cases, and especially in Korematsu v. United States, is to increase the strength of the military in relation to civil government. It has upheld an act of military power without a factual record in which the justification for the act was analyzed. Thus it has created doubt as to the standards of responsibility to which the military power will be held. For the first time in American legal history, the Court has seriously weakened the protection of our basic civil right, the writ of habeas corpus. It has established a precedent which may well be used to encourage attacks on the civil rights of citizens and aliens, and may make it possible for some of those attacks to succeed. It will give aid to reactionary political programs which use social division and racial prejudice as tools for conquering power. As Mr. Justice Jackson points out, the principle of these cases "lies about like a loaded weapon ready for the hand of any authority that can bring forward a plausible claim of an urgent need." 6 5. Hirabayashi v. United States, 320 U. S. 81 (1943) 214,246 (1944) .
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The opinions of the Supreme Court in the Japanese American cases do not belong in the same political or intellectual universe with Ex parte M/ 'illigan, 7 DeJonge v. Oregon, 8 Hague v. CIO,' or Mr. Justice Brandeis' opinion in the Whitney case.'" They threaten even more than the trial tradition of the common law and the status of individuals in relation to the state. By their acceptance of ethnic differences as a criterion for discrimination, these cases will make it more difficult to resolve one of the central problems in American life-the problem of minorities. They are a breach, potentially a major breach, in the principle of equality. Unless repudiated, they may encourage devastating and unforeseen social and political conflicts.
II
What General DeWitt did in the name of military precaution within his Western Defense Command was quite different from the security measures taken in Hawaii or on the East Coast-although both places were more active theatres of war in 1942 than the states of Washington, Oregon, California, and Arizona, which comprised the Western Defense Command.
On the East Coast, and in the United States generally, enemy aliens were controlled without mass arrests or evacuations, despite a considerable public agitation in favor of violent action. A registration of aliens had been accomplished tinder the Alien Registration Act of 1940, and the police authorities had compiled information about fascist sympathizers among the alien population, as well as about those who were citizens. "On the-night of December 7, 1941," the Attorney General has reported, "the most dangerous of the persons in this group were taken into custody; in the following weeks a number of others were apprehended. Each arrest was made on the basis of information concerning the specific alien taken into custody. We have used no dragnet techniques and have conducted no indiscriminate, large-scale raids." 1 Immediately after Pearl Harbor restrictions were imposed upon the conduct of all enemy.aliens over 14 years of age. They were forbidden the Canal Zone and certain restricted military areas thereafter to be specified. They were not to leave the country, travel in a plane, change their place of abode, or travel about outside their own communities, without special permission. They were forbidden to own or use firearms, cameras, short-wave radio sets, codes, ciphers or invisible ink. The District Attorneys were given broad discretion to allow aliens of enemy nationality to carry on their usual occupations, under scrutiny, but without other restriction. A new registration of aliens of enemy nationality was conducted. The basic object of the control plan was to keep security officers informed, but otherwise to allow the aliens almost their normal share in the work and life of the community.
Aliens under suspicion, and those who violated the regulations, were subject to summary arrest on Presidential warrant. "The law," the Attorney General said, "does not require any hearing before the internment of an enemy alien. I believed that nevertheless, we should give each enemy alien who had been taken into custody an opportunity for a hearing on the question whether he should be interned." 12 Those arrested were therefore promptly examined by voluntary Alien Enemy Hearing Boards, consisting of citizens appointed for the task by the Attorney General. These Boards could recommend that individuals be interned, paroled, or released unconditionally. This operation was smoothly conducted, with a minimal interference with the standards of justice in the community. Of the 1,100,000 enemy aliens in the United States, 9,080 had been examined by the end of the fiscal year 1943; 4,119 were then interned, 3,705 paroled, 1,256 released, and 9,341 were still in custody. On June 30, 1944, the number in custody had been reduced to 6,238. The number of those interned wmas then 2,525, those paroled, 4,840, and those released, 1,926.13 Lasker, Friends or Enmies? (1942) In Hawaii a somewhat different procedure was followed, but one less drastic than the evacuation program pursued on the West Coast. Immediately after Pearl Harbor martial law was declared in Hawaii, and the commanding general assumed the role of military governor. Courts were reopened for some purposes shortly after the bombing raid, but the return of civil law to Hawaii has been a slow, controversial process, not yet complete. During the period of three and a half years after Pearl Harbor, military power was installed'in Hawaii, constitutionally or not, and the normal controls against arrest on suspicion were not available. 14 The population of Hawaii is 500,000, of whom some 160,000, or 32%, were of Japanese descent. Despite the confusions of the moment in Hawaii, only 700 to 800 Japanese aliens were arrested and sent to the mainland for internment. In addition, fewer than 1,100 persons of Japanese ancestry were transferred to the mainland to relocation centers. These Japanese were arrested on the basis of individual suspicion, resting on previous examination or observed behavior, or they were families of interned aliens, transferred voluntarily. Of those transferred from Hawaii to the mainland, 912 were citizens, the rest aliens.' 5 Even under a regime of martial law, men were arrested as individuals, and safety was assured without mass arrests.
These procedures compare favorably in their essential character with the precautions taken in Britain and France. The British procedure was the model for our general practice in dealing with enemy aliens. The British Government began in 1939 by interning only those enemy aliens who were on a "security list." Others were subjected to minor police restrictions, pending their individual examination by especially established tribunals. One hundred and twelve such tribunals were set up, under citizens with legal experience, to examine all enemy aliens in Britain. There was an appeals advisory committee to advise the Home Secretary in disputed cases. Aliens were divided into three classes: those judged dangerous were interned; if judged doubtful 9th, 1944) . The standards developed in these cases to justify the exclusion of persons from military areas as dangerous now closely correspond to those applied in sedition cases. Exclusion will be sustained, that is, only on a showing of "clear and present danger," of aid to the enemy, something more than opinions alone.
14. [Vol. 54:49 in their loyalty, they were subjected to certain continuing restrictions, especially as to travel, and the ownership of guns, cameras and radios; those deemed entirely loyal to the Allied cause were freed without further restraint. At first 2,000 enemy aliens on a black list were interned. But the entire group was then examined individually, and by March 1940 only 569 of approximately 75,000 aliens were ordered interned. During the panic period of 1940, a new screening was undertaken, to intern all those of doubtful loyalty, and other measures of mass internment were undertaken. Beginning as early as July 1940, however, the policy of wholesale internment was modified, and releases were granted, either generally, or on certain conditions-the proved politics of the internee, his joining the Auxiliary Pioneer Corps, his emigration, and so on.", The maximum number interned, during July 1940, was about 27,000 of a total enemy alien population (German, Austrian and Italian) of about 93,000. By September 1941, the number of internees dropped to about 8,500. At the same time, the British undertook to arrest certain British subjects on suspicion alone, under the Emergency Powers Act of 1939. A constitutional storm was aroused by this procedure, which was finally resolved in favor of the government. 17 The general pattern of British security practice was thus to treat enemy aliens on an individual basis, and to arrest British subjects of fascist tendencies in a limited number, and then only on strong personal suspicion.
In France all men enemy aliens between the ages of 17 and 65 were interned in 1939. After a good deal of confusion and complaint, and a vigorous parliamentary protest, many were screened out, either upon joining the Foreign Legion, or, for older men, upon examination, and sponsorship by French citizens. Further parliamentary criticism in December 1939 led to relief for the internees, but the crisis of May and June, 1940, produced mass internment. In France, though less effectively than in Britain, the principle of internment on an individual basis was the objective of policy, if not always its norm. 5
But on the West Coast the security program was something else again. A policy emerged piecemeal, apparently without sponsors or THE YALE LAW JOURNAL [Vol. 54:489 forethought. By May 1, 1942, it had become a policy of evacuating all persons of Japanese ancestry from the West Coast, and confining them indefinitely in camps located away from the coastal area. After some hesitation, General DeWitt proposed evacuation. Quite clearly, a conflict took place between the military authorities on the West Coast and some of the representatives of the Department of Justice over the justification for such action. 9 But no one in the Government would take the responsibility for overruling General DeWitt and the War Department which backed him up.
The dominant factor in the development of this policy was not a military estimate of a military problem, but familiar West Coast attitudes of race prejudice. The program of excluding all persons of Japanese ancestry from the coastal area was conceived and put through by the organized minority whose business it has been for forty-five years to increase and exploit racial tensions on the West Coast. The Native Sons and Daughters of the Golden West, and their sympathizers, were lucky in their general, for General DeWitt amply proved himself to be one of them.in opinion and iralues. As events happened, he became the chief policy maker in the situation, and he has caused more damage even than General Burnside in 1863, whose blunderings with Vallandigham, the Ohio Copperhead, were the previous high in American military officiousness.21
In the period immediately after Pearl Harbor there was no special security program on the West Coast for persons of Japanese extraction, and no general conviction that a special program was needed.
2 1 Known enemy sympathizers among the Japanese, like white traitors and enemy agents, were arrested. There was no sabotage on the part of persons of Japanese ancestry, either in Hawaii or on the West Coast. There was no reason to suppose that the 112,000 persons of Japanese descent on the West Coast, 1.2% of the population, constituted a greater menace ,to safety than such persons in Hawaii, 32% of the Territory's population. Their access to military installations was not substantially different in the two areas; their status in society was quite similar; their proved record of loyalty in the war has been the same. Although many white persons were arrested, and convicted, as Japanese agents, no resident Japanese American has so far been convicted of sabotage or espionage as an agent of Japan.
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After a month's silence, the professional anti-Oriental agitators of the West Coast began a comprehensive campaign. There had been no sabotage in the area, although there was evidence of radio signaling from unknown persons within the area to enemy ships at sea. The West Coast Congressional delegation, led by Senator Hiram Johnson, hemorialized the Administration in favor of excluding all persons of Japanese lineage from the coastal area. Anti-Oriental spokesmen appeared as witnesses before the Tolan Committee, 23 and later the Dies Committee, 24 and they explained the situation as they conceived of it to General DeWitt. 25 Some of the coast newspapers, and particularly those owned by William Randolph Hearst, took up the cry. Politicians, fearful of an unknown public opinion, spoke out for white supremacy. Tension was intensified, and doubters, worried about the risks of another Pearl Harbor, remained silent, preferring too much caution to too little. An opinion crystallized in favor of evacuating the Japanese. Such action was at least action, promising greater relief from tension than the slow, patient work of military preparation for the defense and counter-attack. German and Italian aliens were too numerous to be arrested or severely confined, and they were closely connected with powerful blocs of voters. There were too many Japanese Americans in Hawaii to be moved. The 100,000 persons of Japanese descent on the West Coast thus became the chief available target for the release of frustration and aggression.
Despite the nature of the emergency, the military refused to act without fuller legal authority. Executive Order No. 9066 was issued on February 19, 1942, authorizing the Secretary of War, and military commanders he might designate, to prescribe "military areas" in their discretion, and either to exclude any or all persons from such areas, or to establish the conditions on which any or all such persons might enter, remain in or leave such areas.6 Lieutenant General J. L. Dellitt, head of the Vestern Defense Command, was ordered on February 20, 1942, to carry out the policy of the Executive Order. During the first two weeks of March, more than three months after Pearl Harbor, General DeWitt issued orders in which he announced that he would subse- The statute thus authorized the exclusion of people from the military areas. It said nothing about their subsequent confinement in camps. This omission was seized upon in Ex parte Endo as a crucial fact limiting the power of the Government to hold persons shifted under military orders to relocation centers . 28 Starting on March 27, 1942, almost four months after Pearl Harbor, the first actual restrictions were imposed. A policy of encouraging the Japanese to move away on a voluntary and individual basis had shown signs of producing confusion and irritation. 2 9 It was decided to have a uniform and comprehensive program of governmentally controlled migration. At first Japanese aliens and citizens of Japanese ancestry were subjected to the same controls applied to German and Italian aliens. Citizens of German and Italian descent were left free. Early in April, the first of a series of civilian exclusion orders were issued. They applied only to Japanese aliens and citizens of Japanese descent, who were to be excluded altogether from West Coast areas, ordered to report to control stations, and then confined in camps conducted by the newly organized War Relocation Authority, which became an agency of REG. 2543 REG. (1942 , and other public proclamations established restrictions on travel, residence, and activities for enemy aliens and citizens of Japanese extraction. Civilian Exclusion Order No. 1, March 24, 1942, 7 FED. REG. 2581 (1942) , and subsequent exclusion orders established the basis of evacuation. Civilian Exclusion Order No. 34, 7 FED. REG. 3967 (1942) , was the basis of Korematsu's case. The War Relocation Authority was established by Executive Order 9102, 7 FED. REG. 2165 REG. (1942 .
, [Vol. 54: 489 The rules and policies of these camps were perhaps the most strildng part of the entire program. Despite the humanitarian character of the WRA, which was from the beginning intrusted to high-minded and well-meaning men, a policy for discharging Japanese was developed which encouraged lawlessness and refused support to the simplest constitutional rights of citizens and aliens. It was origipally thought that the camps would give temporary haven to some Japanese refugees from the West Coast who could not easily arrange new homes, jobs and lives for themselves. Then it w-as decided to make a stay in the camps compulsory, so as to facilitate the loyalty examinations which were supposed to have been too difficult and prolonged to conduct on the West Coast. Further, it was xsely decided that a loyalty "screening" would facilitate relocation and combat anti-Japanese agitation. The fact that all released evacuees had been approved, so far as loyalty was concerned, gave practical support to their position in new communities. Japanese aliens and citizens of Japanese origin found by this administrative process to be disloyal were confined indefinitely in a special camp. Persons of Japanese descent found to be loyal were to be released from the camps upon the satisfaction of certain conditions. As applied to citizens especially, those conditions upon the right to live and travel in the United States are so extraordinary as to require full statement: "In the case of each application for indefinite leAve, the Director, upon receipt of such file from the Project Director, will secure from the Federal Bureau of Investigation such information as may be obtainable, and will take such steps as may be necessary to satisfy himself concerning the applicant's means of support, his willingness to make the reports required of him under the provisions of this part, the conditions and factors affecting the applicant's opportunity for employment and residence at the proposed destination, the probable effect of the issuance of the leave upon the war program and upon the public peace and security, and such other conditions and factors as may be relevant. The Director will thereupon send instructions to the Project Director to issue or deny such leave in each case, and will inform the Regional Director of the instructions so issued. The Project Director shall issue indefinite leaves pursuant to such instructions. "(f) A leave shall issue to an applicant in accordance with his application in each case, subject to the provisions of this Part and under the procedures herein provided, as a matter of right, where the applicant has made arrangements for employment or other means of support, where he agrees to make the reports required of him under the provisions of this Part and to comply with all other applicable provisions hereof, and where there is no reasonable cause to believe that applicant cannot successfully maintain employment and residence at the proposed destination, and no reasonable THE YALE LAW JOURNAL ground to believe that the issuance of a leave in the particular case will interfere with the war program or otherwise endanger the public peace and security.
"(g) The Director, the Regional Director, and the Project Director may attach such special conditions to the leave to be issued' in a particular case as may be necessary in the public interest." 31
In other words, loyal citizens were required to have official approval of their homes, jobs and friends before they were allowed to move. They had to report subsequent changes of address, and remain under scrutiny almost amounting to parole. Officials were required to ascertain that community sentiment was not unfavorable to the presence of such citizens before they were permitted to enter the community. The briefs in behalf of the United States before the Supreme Court in the Korematsu and Endo cases explain the kind of evidence regarded as sufficient to uphold a finding of unfavorable community sentiment, and a suspension of the relocation process: the introduction of ianti-Japanese bills in the local legislature, the occurrence of riots or other lawless episodes, and similar expressions of minority opinion.
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This policy played a part in encouraging the growth and violent expression of race antagonisms in American society. March 28, 1944 . The basic security data on an evacuee is provided by the FBI and other intelligence agencies, not by independent investigation. This data is supplemented by his answers to questionnaires, particularly as to his loyalty to the United States, and by field investigations in doubtful cases. These field investigations include irtterviews with the evacuee. An appeal is provided to a Board of Appeals for leave clearance, consisting of citizens not employed by the War Relocation Authority. This Board has the power to advise the Director. Actually, leave was granted pending inquiry in cases where the applicant did not have an adverse FBI record; had answered the loyalty questions affirmatively; was not a Shinto priest; and had not spent the larger part of his life in Japan. Thus in fact Japanese Americans were given permission to leave the camps and, after the decision in the Endo case, to return to their homes, on the basis of very little information, beyond their answers to questionnaires, which was not available on the trolled and punished by the agencies of law enforcement. On the contrary, it was encouraged to manifest itself in words and unpunished deeds. The threat of lawlessness was allowed to frustrate the legal rights of colored minorities unpopular with small and articulate minorities of white citizens. In March 1943, a small number of Japanese returned to their homes in Arizona, which had been removed from the military zone, without substantial incident.3 4 In the spring of 1945, however, the Ku Klux Klan spirit in California had been manifested in at least twenty major episodes of arson or intimidation." The War Relocation Authority has been consistently and effectively on the side of facilitating resettlement and combatting race prejudice. Yet the terms of its leave regulations constituted an extraordinary invasioti of citizens' rights, as the Supreme Court later held. They were a practical compromise, under the circumstances, but a compromise nonetheless, with social forces which might better have been opposed head-on.
Studies are beginning to appear about conditions within the camps. They make it plain that the camps were in fact concentration camps, where the humiliation of evacuation was compounded by a regime which ignored citizens' rights, and the amenities which might have made the relocation process more palatable. 6 Thus there developed a system for the indefinite confinement and detention of Japanese aliens and citizens of Japanese descent, without charges or trial, without term, and without visible promise of relief. By May 1942, it was compulsory and self-contained. On pain of punishment under the Act of March 21, 1942, all had to leave the West Coast through Assembly Centers and the Relocation Centers. Counsel in the Hirabayashi case called it slavery; Mr. Justice'Jackson said it was attainder of blood." The Japanese radio discussed it at length, finding in the system ample propaganda material for its thesis that American society was incapable of dealing justly with colored peoples.
III
Attempts were made at once to test the legality of the program. The district courts and the circuit courts of appeals had a good deal of difficulty with the issues. Although troubled, they generally upheld both the exclusion of Japanese aliens and citizens from the West Coast, and at least their temporary confinement in WRA camps. [Vol. 54: 489 fall of Tobruk in July 1942, and we had won a long series of preliminar, victories. Our forces were poised for the offensive. The phase of aggressive deployment was over.
The problem presented to the Supreme Court was thus completely different from that which confronted worried legislators and officials in the bleak winter and spring of 1942. Invalidation of the exclusion and confinement programs would do no possible harm to the prosecution of the war. The Court could afford to view the issues in full perspective. The war powers of the legislative and executive must of course be amply protected. But the special concerns of the Supreme Court for the development of constitutional law as a whole could be given proper weight, free of the pressure of the Pearl Harbor emergency.
It was only half the truth to say that the cases had to be decided as if the date of decision were February 1942. It was not in fact the date of decision, and could not be made so. The issue was not only whether the military should have excluded the Japanese in the spring of 1942, but whether the Court should now validate what had been done. As many episodes in the history of the United States eloquently attest, these are different issues. The problem of the Court in the Hirabayaslhi case was not that of General DeWitt in 1942, but an infinitely more complex one. Whether it faced the issues or tried to ignore them, whether it decided the cases frankly or obliquely, by decision or evasion, the Court could not escape the fact that it was the Supreme Court, arbiter of a vast system of rules, habits, customs and relationships. No matter how inarticulate, its decision could not be confined in its effect to the United States Reports. It would necessarily alter the balance of forces determining the condition of every social interest within range of the problems of the cases-the power of the military and the police; our developing law of emergencies, which is beginning to resemble the French and German law of the state of siege; the status of minorities and of groups which live by attacking minorities; the future decision of cases in police stations and lower courts, involving the writ of habeas corpus, the equal rights of citizens, the protection of aliens, the segregation of racial groups, and like questions.
In a bewildering and unimpressive series of opinions, relieved only by the dissents of Mr. Justice Roberts and of -Mr. Justice 'Murphy in Korenmztsu v. United States,"' the Court chose to assume that the main issue of the cases-the scope and method of judicial review of military decisions-did not exist. In the political process of American life, these decisions were a negative and reactionary act. The Court avoided the risks of overruling the Government on an issue of war policy. But it weakened society's control over military authority-one of the polarizing forces on which the organization of our society depends. And it 40. 323 U.S. 214, 225, 233 (1944) . solemnly accepted and gave the prestige of its support to dangerous racial myths about a minority group, in arguments which can be applied easily to any other minority in our society.
The cases are worth separate statement, for they are by no means alike. In Hirabayashi v. United States the Court considered a conviction based on the Act of March 21, 1942, for violating two orders issued by General DeWitt under authority of the Executive Order of February 19, 1942. Gordon Hirabayashi, a citizen of the United States and a senior in the University of Washington, was sentenced to three months in prison on each of two counts, the sentences running concurrently. The first count was that Hirabayashi failed to report to a control station on May 11 or May 12, 1942, for exclusion from the duly designated military area including Seattle, hi home. The first count thus raised the legality of the compulsory transportation of an American citizen from one of the military areas to a WRA camp, and of his indefinite incarceration there. The second count was that on May 9, 1942, he had violated a curfew order, by failing to remain at home after 8 P.m., within a designated military area, in contravention of a regulation promulgated by the military authority. The Court considered the violation of the second count first, upheld the curfew order and the sentence imposed for violating it. Since the two sentences were concurrent, it said, there was no need to consider the conviction on the first count.
In fact, of course, the Court was entirely free to consider the first count if it wanted to. It would have been normal practice to do so. Its refusal to pass on the more serious controversy cannot be put down to wise and forbearing judicial statesmanship. This was not the occasion for prudent withdrawal on the part of the Supreme Court, but for affirmative leadership in causes peculiarly within its sphere of primary responsibility. The social problems created by the exclusion and confinement of the Japanese Americans of the West Coast states increased in seriousness with every day of their continued exclusion. The rabblerousers of California now were demanding the permanent exclusion of all persons of Japanese ancestry from the West Coast area. They were living at peace, altogether free of the threat of Japanese invasion. Yet they were still successful in their efforts to keep the Japanese out. The business and professional capital of the Japanese was being profitably used by others. Intelligent and resourceful competitors had been removed, from many markets. At the expense of the Japanese, vested interests wdre being created, entrenched, and endowed with political power. All these interests would resist the return of the Japanese by law if possible, if not, by terror. The refusal of the Supreme Court to face the problem was itself a positive decision on the merits. It gave strength to the anti-Oriental forces on the West Coast, and made a difficult social situation more and more tense. A full assertion of the [Vol. 54: 489 ordinary rights of citizenship would have shamed and weakened the lynch spirit. It would have fortified the party of law and order. Instead, that party was confused and weakened by the vacillation of the Court. 41 The reasoning of the Court itself contributed to the intensification of social pressure.
In the Hirabayashi case the Court held that its problem was the scope of the war power of the national government. The extent of Presidential discretion was not presented as a separate issue, because the statute of March 21, 1942, and appropriation acts under it, were passed with full knowledge of the action taken and proposed by General DeWitt, and thus fully authorized the curfew. Both Congress and the Executive were held to have approved the curfew as a wNar measure, required in their judgment because espionage and sabotage were especially to be feared from persons of Japanese origin or descent on the West Coast during the spring of 1942.
The premise from which the Court's argument proceeded was the incontestable proposition that the war power is the power to wage war successfully. The State must have every facility and the widest latitude in defending itself against destruction. The issue for the Court, the Chief Justice said, was whether at the time "there was any substantial basis for the conclusion" that the curfew as applied to a citizen of Japanese ancestry was "a protective measure necessary to meet the threat of sabotage and espionage which would substantially affect the war effort and which might reasonably be expected to aid a threatened enemy invasion." 42 The formulation of the test followed the lines of the Court's familiar doctrine in passing on the action of administrative bodies: was there "reasonable ground" for those charged with the responsibility of national defense to believe that the threat was real, and the remedy useful? The orders of the commander, the Court held, were based on findings of fact which supported action within the contemplation of the statute. The findings were based on an informed appraisal of the relevant facts in the light of the statutory standard, and published as proclamations. The circumstances, the Court said, afforded a sufficiently rational basis for the decision made.
The "facts" which were thus held to "afford a rational basis for decision" were that in time of war "residents having ethnic affiliations with an invading enemy may be a greater source of danger than those of different ancestry," and that in time of war such persons could not readily be isolated and dealt with individually. 43 This is the basic factual hypothesis on which all three cases rest.
The first part of this double-headed proposition of fact is contrary .to the experience of American society, in war and peace." Imagine applying an ethnic presumption of disloyalty in the circumstances of the Revolution or the Civil War! In the World War and in the present war, soldiers who had ethnic affiliations with the enemy-German, Austrian, Hungarian, Finnish, Roumanian, Bulgarian, Japanese and Italian-fought uniformly as Americans in our armed forces, without any suggestion of group disloyalty. As a generalization about the consequences of inheritance, as compared with experience, in determining political opinions, the Supreme Court's doctrine of ethnic disloyalty belongs with folk proverbs-"blood is thicker than water"-and the pseudo-genetics of the Nazis. It is flatly contradicted by the evidence of the biological sciences, of cultural anthropology, sociology, and every other branch of systematic social study, both in general, and with specific reference to the position of Japanese groups on the West Coast. The most important driving urge of such minority groups is to conform, not to rebel. This is true even for the American minorities which are partially isolated from the rest of society by the bar of color. 45 The desire to conform is stronger than resentments and counter-reactions to prejudice and discrimination. Insecure and conscious of the environment as a threat, such minorities seek to establish their status by proving themselves to be good Americans, The younger generation rejects the language, customs and attitudes of the older. The exemplary combat records of the Jipanese American regiments in Italy and in France is a normal symbol of their quest for security within the environment. It is an expected part of the process of social adjustment, repeated again and again in our experience with minorities within American society. By and large, men and women who grow up in the American cultural community are Americans in outlook, values and basic social attitudes. This is the conclusion of the scientific literature on the subject. It has been the first tenet of American law, the ideal if not always the practice of American life.
To support its contrary opinion, the Supreme Court undertook a review of its own intuitions, without a judicial record before it, and without serious recourse to available scientific studies of the problem.
Kiplingesque folklore about East and West is close to the heart of the opinions. The Japanese, the Court said, had been imperfectly assimilated; they constituted an isolated group in the community; their Japanese language schools might be sources of Japanese propaganda. Moreover, the discriminatory way in which the Japanese on the lVest Coast were treated may have been regarded as contributing to Japanese solidarity, preventing their assimilation, and increasing in many instances their attachments to Japan and its institutions.4
There was no testimony or other evidence in the record as to the facts which governed the judgment of the military in entering the orders in question. They were not required to support the action they had taken by producing evidence as to the need for it. Nor were they exposed to cross-examination. By way of judicial research and notice the Court wrote four short paragraphs to explain "some of the many considerations" which in its riew might have been considered by the military in making their decision to institute a discriminatory curfew. 47 The second part of the Court's basic premise of fact was that it was impossible to investigate the question of loyalty individually. As to the validity of this proposition there was neither evidence in the record nor even discussion by the Court to indicate a basis for the conclusion which might appeal to a reasonable man, or even to a choleric and harassed general, faced with the danger of invasion and the specter of his own court martial. The issue was dismissed in a sentence. "We cannot say that the war-making branches of the Government did not have ground for believing that in a critical hour such persons could not readily be isolated and separately dealt with, and constituted a menace to the national defense and safety, which demanded that prompt and adequate measures be taken to guard against it." 1 In view of the history of security measures during the war, it would not have been easy to establish strong grounds for such a belief. There were about 110,000 persons subject to the exclusion orders, 43% of them being over 50 or under 15.11 At the time of the exclusion orders, they had lived in California without committing sabotage for five months after Pearl Harbor. The number of persons to be examined was not beyond the capacities of individual examination processes, in the light of experience with such security measures, both in the United States and abroad.A 0 The fact was that the loyalty examinations finally under- 
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taken in the Relocation Authority camps consisted in large part of filling out a questionnaire, and little more, except in cases of serious doubt as to loyalty. Most of those released from the camps were given their freedom on the basis of little information which was not available on the West Coast in 1942. ' Actually, the exclusion program was undertaken not because the Japanese were too numerous to be examined individually, but because they were a small enough group to be punished by confinement. It would have-been physically impossible to confine the Japanese and Japanese Americans in Hawaii, and it would have been both physically and politically impossible to undertake comparable measures against the 690,000 Italians or the 314,000 Germans living in the United States. The Japanese were being attacked because for some they provided the only possible outlet and expression for sentiments of group hostility. Others were unable or unwilling to accept the burden of urging the repudiation of'a general's judgment which he placed on grounds of military need.
The Hirabayaski case states a rule which permits some judicial control over action purporting to be taken under military authority. It proposes that such action be treated in the courts like that of administrative agencies generally, and upheld if supported by "facts" which afford "a rational basis" for the decision. For all practical purposes, it is true, the Hirabayashi case ignores the rule; but the Court did go to great lengths to assert the principle of protecting society against unwarranted and dictatorial military action. Korematsu v. United States seems sharply to relax even the formal requirement of judicial review over military conduct. Korematsu, an American citizen of Japanese descent, was convicted under the Act of March 21, 1942 for violating an order requiring his exclusion from the coastal area. The Court held the problem of exclusion to be identical with the issue of discriminatory curfew presented in the Hirabayashi case. There, it said, the Court had decided that it was not unreasonable for the military to impose a curfew in order to guard against the special dangers of sabotage and espionage anticipated from the Japanese group. The military had found, and the Court refused to reject the finding, that it was impossible to bring about an immediate segregation of the disloyal from the loyal. According to Mr. Justice Black, the exclusion orders merely apply these two findings-that the Japanese are a dangerous lot, and that there was no time to screen them individually. Actually, there was a new "finding" of fact in this case, going far beyond the situation considered in the Hirabayashi case. The military had "found" that the curfew provided inadequate protection against the danger of sabotage and espionage. Therefore the exclusion of all Japanese, citizens and aliens 51. See note 31 supra.
[Vol. 54: 489 alike, was thought to be a reasonable way to protect the Coast against sabotage and espionage. Mr. Justice Black does not pretend to review even the possible foundations of such a judgment. There is no attempt in the Korematsu case to show a reasonable connection between the factual situation and the program adopted to deal with it.
The Court refused to regard the validity of the detention features of the relocation policy as raised by the case. Korematsu had not yet been taken to a camp, and the Court would not pass on the issues presented by such imprisonment. Those issues, the Court said, are "momentous questions not contained within the framework of the pleadings or the evidence in this case. It will be time enough to decide the serious constitutional issues which petitioner seeks to raise when an assembly or relocation order is applied or is certain to be applied to him, and we have its terms before us." 52 This is a good deal like saying in an ordinary criminal case that the appeal raises th validity of the trial and verdict, but not the sentence, since the defendant may be out on probation or bail. It is difficult to understand in any event why this consideration did not apply equally to the evidence before the Court on the issue which the Court conceded was raised by the pleadings, i.e., the decision of the General to exclude all Japanese from the Defense Area. On this problem there was literally no trial record or other form of evidence in the case.
There were four other opinions in Korenzatsu v. United States. Mr. Justice Roberts and Mr. Justice Murphy dissented on the merits, in separate opinions. Mr. Justice Roberts said that while he might agree that a temporary or emergency exclusion of the Japanese was a legitimate exercise of military power, this case presented a plan for imprisoning the Japanese in concentration camps, solely because of their ancestry, and "without evidence or inquiry" as to their "loyalty and good disposition towards the United States.",5 3 Such action, he said, was clearly unconstitutional.
Mr. Justice Murphy's substantial opinion does not join issue with the opinion of the Court on the central problem of how to review military decisions, but it does contend that the military decisions involved in this case were unjustified in fact. The military power, he agreed, must have wide and appropriate discretion in carrying out military duties. But, "like other claims conflicting with the asserted constitutional rights of the individual, the military claim must subject itself to the judicial process of having its reasonableness determined and its conflicts with other interests reconciled. ... "The judicial test of whether the Government, on a plea of military necessity, can validly deprive an individual of any of his con-52. 323 U.S. 214, 222 (1944) . 53. Id. at 226.
stitutional rights is whether the deprivation is reasonably related to a public danger that is so 'immediate, imminent, and impending' as not to admit of delay and not to permit the intervention of ordinary constitutional processes to alleviate the danger. . . Civilian Exclusion Order No. 34, banishing from a prescribed area of the Pacific Coast 'all persons of Jdpanese ancestry, both alien and nonalien,' clearly does not meet that test. Being an obvious racial discrimination, the order deprives all those within its scope of' the equal protection of the laws as guaranteed by the Fifth Amendment. It further deprives these individuals of their constitutional rights to live and work where they will, to establish a home where they choose and to move about freely. In excommunicating, them without benefit of hearings, this order also deprives them of all their constitutional rights to procedural due process. Yet no reasonable relation to an 'immediate, imminent, and impending' public danger is evident to support this racial restriction which is one of the most sweeping and complete deprivations of constitutional rights in the history of this nation in the absence of martial law." 14
The action taken does not meet such a test, Justice Murphy argues, because there was no reasonable ground for supposing that all persons of Japanese blood have a tendency to commit sabotage or espionage, These are compared with the independent studies of experts, and shown to be nonsensical. The supposed basis for the exercise of military discretion disappears, and the case for the order falls.
Mr. Justice Jackson wrote a fascinating and fantastic essay in nihilism. Nothing in the record of the case, he said very properly, permits the Court to judge the military reasonableness of the order. But even if the orders were permissible and reasonable as military measures, he said, "I deny that it follows that they are constitutional." 56 "I should hold that a civil court cannot be made to enforce an order which violates constitutional limitations even if it is a reasonable exercise of military authority. The courts can exercise only the judicial power, can apply only law, and must abide by the Constitution, br they cease to be civil courts and become instruments of military policy. 
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"Of course the existence of a military power resting on force, so vagrant, so centralized, so necessarily heedless of the individual, is an inherent threat to liberty. But I would not lead people to rely on this Court for a review that seems to me wholly delusive. The military reasonableness of these orders can only be determined by military superiors. If the people ever let command of the war power fall into irresponsible and unscrupulous hands, the courts wield no power equal to its restraint. The chief restraint upon those who command the physical forces of the country, in the future as in the past, must be their responsibility to the political judgments of their contemporaries and to the moral judgments of history.
"My duties as a justice as I see them do not require me to make a military judgment as to whether General DeWitt's evacuation and detention program was a reasonable military necessity. I do not suggest that the courts should have attempted to interfere with the Army in carrying out its task. But I do not think that they may be asked to execute a military expedient that has no place in law under the Constitution. I would reverse the judgment and discharge the prisoner." 57 Thus the Justice proposes to refuse enforcement of the statute of March 21, 1942. Apparently, in this regard at least, the statute would be treated as unconstitutional. The prisoner would then be taken to the camp and kept there by the military, and all judicial relief would be denied him.
It is hard to imagine what courts are for if not to protect people against unconstitutional arrest. If the Supreme Court washed its hands of such problems, for what purposes would it sit? The idea that military officers whose only authority rests on that of the President and the Congress, both creatures of the Constitution, can be considered to be acting "unconstitutionally" when they carry out concededly legitimate military policies is Pickw ickian, to say the least. For judges to pass by on the other side, when men are imprisoned without charge or trial, suggests a less appealing analogy. The action of Chief Justice Taney in Ex parte Merryman is in a more heroic tradition of the judge's responsibility."' What Justice Jackson is saying seems to be this: Courts should refuse to decide hard cases, for in the hands of foolish judges they make bad law. The ark of the law must be protected against contamination. Therefore law should not be allowed to grow through its application to the serious and intensely difficult problems of modem life, such as the punishment of war criminals or the imprisonment of Japanese 
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Americans. It should be kept in orderly seclusion, and confined to problems like the logical adumbration of the full faith and credit clause, and other lawyers' issues.' 9 The problems which deeply concern us should be decided outside the courts, even when they arise as the-principal and inescapable issues of law suits. Judges are thus to be relieved of the political responsibilities of their citizenship and their office. They will be allowed to pretend that the'judicial function is to "interpret" the law, and that law itself is a technical and antiquarian hobby, not the central institution of a changing society. Mr. Justice Frankfurter concurred specially, answering Mr. Justice Jackson's dissent. "To talk about a military order that expresses an allowable judgment of war needs by those entrusted with the duty of conducting war as 'an unconstitutional order' is to suffuse a part of the Constitution with an atmosphere of unconstitutionality," he said.,' But one of the first issues of the case was whether or not the military order in question did express an "allowable 'judgment of war needs." That was the question which the Court was compelled to decide, and did decide, without benefit of the testimony of witnesses, or a factual record, and without substantial independent study on its own motion.
Ex parte Endo was the next stage in the judicial elucidation of the problem. 6 ' In Ex parte Endo, decided on December 18, 1944, an adjudication was finally obtained on about one half the question of the validity of confining Japanese aliens and citizens in camps. The case was a habeas corpus proceeding in which an American citizen of Japanese ancestry sought freedom from a War Relocation Center where she was detained, after having been found loyal, until the Authority could place her in an area of the country where local disorder would not be anticipated as a result of her arrival. The Court held that the statute, as rather strenuously construed, did not authorize the detention of persons in the petitioner's situation, although temporary detention for the purpose of investigating loyalty was assumed to be valid as an incident to the program of "orderly" evacuation approved in the Korematsu case.
The purpose of the statute under which exclusion and detention were accomplished, the Court said, was to help prevent sabotage and espionage. The act talks only of excluding persons from defense areas. It does not mention the possibility of their detention. While the Court assumes that an implied power of temporary detention may be ac- [Vol. 54: 489 cepted, as an incident in the program of exclusion, for the purpose of facilitating loyalty examinations, such an implied power should be narrowly confined to the precise purpose of the statute, in order to minimize the impact of the statute on the liberties of the individual citizen. The authority to detain a citizen as a measure of protection against sabotage and espionage is exhausted when his loyalty is established. The persistence of community hostility to citizens of Japanese descent is not a ground for holding them in camp under the present statute. The disclosure of the full scope of the detention program to various committees of the Congress, including appropriation committees, was held not to support a ratification by the Congress of what was done. The basis of this conclusion was the extraordinarily technical proposition that the appropriation acts which might have been considered to ratify the entire program were lump-sum appropriations, and were not broken down by items to earmark a specific sum for the specific cost of detaining citizens found to be loyal pending their relocation in friendly communities. In this respect the reasoning of the Court is contrary to that in the Hirabayashi case, where Congressional ratification of the plans of the executive branch -as established in a broad and common-sense way. Justices Roberts and Murphy concurred specially, urging that the decision be based on the constitutional grounds stated in their opinions in the Korenzatsu case, rather than on the statutory interpretation underlying Justice Douglas' opinion.
IV
The many opinions of the three Japanese cases do not consider the primary constitutional issues which are raised by the Vest Coast antiJapanese program as a whole. This was a program which included (a) a discriminatory curfew against Japanese persons; (b) their exclusion from the West Coast; (c) their confinement pending investigations of loyalty; and (d) the indefinite confinement of those persons found to be disloyal. These measures were proposed and accepted as military necessities. Their validity as military measures was an issue in litigation. By what standards are courts to pass on the justification for such military action? 'Were those standards satisfied here?
The conception of the war power under the American Constitution rests on the ex-perience of the Revolution and the Civil War. It rests on basic political principles which men who had endured those times of trouble had fully discussed and carefully articulated. The chief architects of the conception were men of affairs who had participated in war, and had definite and sophisticated ideas about the role of the professional military mind in the conduct of war.
The first and dominating proposition about the war power under the Constitution is that the Commander-in-Chief of the armed forces is a civilian and must be a civilian, elected and not promoted to his office. The subordination of the military to the civil power is thus primarily assured. In every democracy the relationship between civil and military power is the crucial social and political issue on which its capacity to survive a crisis ultimately depends. Inadequate analysis of this problem, and inadequate measures to deal with it, led to the downfall of the Spanish Republic, and gravely weakened the Third French Republic. British experience, especially during the first World War, puts the problem in dramatic perspective. 6 2 In its own proper sphere of tactics, the professional military judgment is decisive. In waging war the larger decisions-the choice of generals, the organization of command, the allocation of forces, the political, economic and often strategic aspects of war-these have to be made by responsible civilian ministers. 6 " Clemenceau's famous remark, quoted at the head of this article, is not a witticism, but the first principle of organizing democracy for war. It reflects a balanced view of the proper relation in policy-making between the expert and the prhctical man. It expresses a keen sense of the supremacy of civil power in a republic. The image of Napoleon is never far from the surface of French political consciousness. France's experience with P6tain has once more underscored the danger. In our own national life recurring waste and incompetence in the handling of war problems-in the Mexican War, the Civil War, and the Spanish-American, War-led to important reforms in the organization of the War Department under Elihu Root, and further developments under later Secretaries of War. 6 4 The process of achieving adequate organization and control is by no means complete.
The second political principle governing the exercise of the war power in a democracy is that of responsibility. Like every other officer of government, soldiers must answer for their decisions to the system of law, and not to the Chief of Staff alone. Where, as in the Japanese exclusion program, military decisions lead to conflicts between individuals and authority, the courts must adjudicate them. Even if Mr. Justice Jackson's doctrine of the judicial function is accepted, the courts will adjudicate nonetheless, by refusing relief, and thus decide [Vol. 54: 489 cases in favor of the military power. The problem is the scope of the military power, and means for assuring its responsible exercise. It is not a problem which can be avoided by any verbal formula. Most occasions for the exercise of authority in the name of military need will not present justiciable controversy. When a general attacks or retreats in the field, sends his troops to the right or to the left, he may have to justify his decision to a court martial, but not often to a court. On the other hand some steps deemed to be required in war do raise the kind of conflict over property or personal rights which can be presented to the courts. A factory or business may be taken into custody, prices and wages may be established, whole classes of activity, like horse-racing, temporarily forbidden. Without stopping for an overnice definition of the terms, these are justiciable occasions--situations in which courts have customarily decided controversies, and determined the legality of official action when such problems were implicit in the conflicts presented to them. 5 It is essential to every democratic value in society that official action taken in the name of the war power be held to standards of responsibility under such circumstances. The courts have not in the past, and should not now, declare the whole category of problems to be political questions beyond the reach of judicial review. The pretent Supreme Court is dominated by the conviction that in the past judicial review has unduly limited the freedom of administrative action. But surely the permissible response to bad law is good law, not no law at all. The Court must review the exercise of military power in a way which permits ample freedom to the Executive, yet assures society as a whole that appropriate standards of responsibility have been met.
The issue for judicial decision in these cases is not lessened or changed by saying that the war power includes any steps required to ,in the war. The problem is still one of judgment as to what helps win a war. Who is to decide whether there was a sensible reason for doing what was done? Is it enough for the General to say that at the time he acted, he honestly thought it was a good idea to do what he did? Is this an example of "expertise," to which the courts must give blind deference?" Or must there be "objective" evidence, beyond the General's state of mind, to show "the reasonable ground for belief" which the Hirabayaski case says is necessary? 67 Should such evidence be available before the action is taken? Should the rule be a procedural one that the general has to consider evidence, and then come to a decision, or should it be only that at the subsequent trial suitable evidence is available to justify the result? As the Chief Justice remarked, the Constitution "does not demand the impossible or the impractical." 68 The inquiry should be addressed to the rationality of the general's exercise of his judgment as a general, not as a master in chancery. It should give full and sympathetic weight to the confusion and danger which are inevitable elements in any problem presented for military decision.
Unless the courts require a showing, in cases like these, of an intelligible relationship between means and ends, society has lost its basic protection against the abuse of military power. The general's good intentions must be irrelevant. There should be evidence in court that his military judgment had a suitable basis in fact. As Colonel Fairman, a strong proponent of widened military discretion, points out: "When the executive fails or is unable to satisfy the court of the evident necessity for the extraordinary measures it has taken, it can hardly expect the court to assume it on faith." 69 The Hirabayashi case proposes one test for the validity of an exercise of military power. Even though that test is not applied in the Hirabayashi case, and is roughly handled in the Korematsu case, it is not hopelessly lost. As the Court said in Sterling v. Constantin, the necessity under all the circumstances for a use of martial power "is necessarily one for judicial inquiry in an appropriate proceeding directed against the individuals charged with the transgression."" Perhaps the closest judicial precedent and analogy for the Japanese American cases is Mitchell v. Harmony, which arose out of the Doniphan raid during the Mexican war. The plaintiff was a trader, whose wagons, mules, and goods were seized by, the defendant, a lieutenant colonel of the United States Army, during the course of the expedition. The plaintiff, who wanted to leave the Army column and trade with the Mexicans, was forced to accompany the troops. All his property was lost on the march and in battle. The action wvas of trespass, for the value of the property taken, and for damages. The defenses were that the control of the trader and the destruction of his property were a military necessity, justified by the circumstances of the situation. After a full trial, featured by depositions of the commanding officers, the jury found for the plaintiff.
"The defence has been placed . . .on rumors which reached the commanding officer and suspicions which he appears to have entertained of a secret design in the plaintiff to leave the American forces and carry on an illicit trade with the enemy, injurious to the interests of the United States. And if such a design had been shown, and that he was preparing to leave the American troops for that purpose, the seizure and detention of his property, to prevent its execution, would have been fully justified. But there is no evidence in the record tending to show that these rumors and suspicions had any foundation. And certainly mere suspicions of an illegal intention will not authorize a military officer to seize and detain the property of an American citizen. The fact that such an intention existed must be shown; and of that there is no evidence.
"The 2d and 3d objections will be considered together, as they depend on the same principles. Upon these two grounds of defence the Circuit Court instructed the jury, that the defendant might lawfully take possession of the goods of the plaintiff, to prevent them from falling into the hands of the public enemy; but in order to justify the seizure the danger must be immediate and impending, and not remote or contingent. And that he might also take them for public use and impress them into the public service, in case of an immediate and pressing danger or urgent necessity existing at the time, but not otherwise.
"In the argument of these two points, the circumstances under which the goods of the plaintiff were taken have been much discussed, and the evidence examined for the purpose of showing the nature and character of the danger which actually existed at the time or was apprehended by the commander of the American forces. But this question is not before us. It is a question of fact upon which the jury have passed, and their verdict has decided that a danger or necessity, such as the court described, did not exist when the property of the plaintiff was taken by the defendant. And the only subject for inquiry in this court is whether the law was correctly stated in the instruction of the court; and whether any thing short of an immediate and impending danger from the public enemy, or an urgent necessity for the public service, can justify the taking of private property by a military commander to prevent it from falling into the hands of the enemy or for the purpose of converting it to the use of the public.
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"The instruction is objected to on the ground, that it restricts the power of the officer within narrower limits than the law will justify. And that when the troops are employed in an expedition into the enemy's country, where the dangers that meet them cannot always be foreseen, and where they are cut off from aid from their own government, the commanding officer must necessarily be intrusted with some discretionary power as to the measures he should adopt; and if he acts honestly, and to the best of his judgment, the law will protect him. But it must be remembered that the question here, is not as to the discretion he may exercise in his military operations or in relation to those who are under his command. His distance from home, and the duties in which he is engaged, cannot enlarge his power over the property of a citizen, nor give to him, in that respect, any authority which he would not, under similar circumstances, possess at home. And where the owner has done nothing to forfeit his rights, every public officer is bound to respect them, whether he finds the property in a foreign or hostile country, or in his own.
"There are, without doubt, occasions in which private property may lawfully be taken possession of or destroyed to prevent it from falling into the hands of the public enemy; and also where a military officer, charged with a particular duty, may impress private property into the public service or take it for public use. Uncjuestionably, in such cases, the government is bound to make full compensation to the owner; but the officer is not a trespasser.
"But we are clearly of opinion, that in all of these cases the danger must be immediate and impending; or the necessity urgent for the public service, such as will not admit of delay, and where the action of the civil authority would be too late in providing the means which the occasion calls for. It is impossible to define the particular circumstances of danger or necessity in which this power may be lawfully exercised. Every case must depend on its own circumstances. It is the emergency that gives the right, and the emergency must be shown to exist before the taking can be justified.
"In deciding upon this necessity, however, the state of the facts, as they appeared to the officer at the time he acted, must govern the decision; for he must necessarily act upon the information of others as well as his own observation. And if, with such information as he had a right to rely upon, there is reasonable ground for believing that the peril is immediate and menacing, or the necessity urgent, he is justified in acting upon it; and the discovery afterwards that it was false or erroneous, will not make him a trespasser. But it is not sufficient to show that he exercised an honest judg-.ment, and took the property to promote the public service; he must show by proof the nature and character of the emergency, such as he had reasonable grounds to believe it to be, and it is then for a jury to say, whether it was so pressing as not to admit of delay; and the occasion such, according to the information upon which he (Vol. 54 : 489 
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acted, that private rights must for the time give way to the common and public good. "But it is not alleged that Colonel Doniphan xwas deceived by false intelligence as to the movements or strength of the enemy at the time the property was taken. His camp at San Elisario was not threatened. He was well informed upon the state of affairs in his rear, as well as of the dangers before him. And the property was seized, not to defend his position, nor to place his troops in a safer one, nor to anticipate the attack of an approaching enemy, but to insure the success of a distant and hazardous expedition, upon which he was about to march.
"The movement upon Chihuahua was undoubtedly undertaken from high and patriotic motives. It was boldly planned and gallantly executed, and contributed to the successful issue of the war. But it is not for the court to say what protection or indemnity is due from the public to an officer who, in his zeal for the honor and interest of his country, and in the excitement of military operations, has trespassed on private rights. That question belongs to the political department of the government. Our duty is to determine under what circumstances private property may be taken from the owner by a military officer in a time of war. And the question here is, whether the law permits it to be taken to insure the success of any enterprise against a public enemy which the commanding officer may deem it advisable to undertake. And we think it very clear that the law does not permit it." 71 Applied to the circumstances of the Japanese exclusion cases, these precedents require that there be a showing to the trial court of the evidence upon which General DeWitt acted, or evidence which justifies his action under the statute and the constitution. Nor vill it do to say that there need be only enough evidence to prove his good faith, or to provide a possible basis for the decision. This was the contention expressly overruled in M1itchell v. Harwny. 72 The varying formulae about presumptions, and the quantum of proof required in different classes of cases, merely conceal the court's problem. There must be evidence enough to satisfy the court as to the need for the grave and disagreeable action taken-arrest on vague suspicion, denial of trial, and permanent incarceration for opinions alone. The standard of reasonableness, here as elsewhere, is one requiring a full evaluation of all circumstances. But the law is not neutral. It has a positive preference for protecting civil rights where possible, and a long-standing suspicion of the military mind when acting outside its own sphere. In protecting important social values against frivolous or unnecessary interference by generals, the courts' obligations cannot be satisfied by a scintilla of evidence, or any other mechanical rule supposed to ex- plain the process of proof. There must be a convincing and substantial factual case, in Colonel Fairman's phrase, to satisfy the court of "the evident necessity" for the measures taken.
No matter how narrowly the rule of proof is formulated, it could not have been satisfied in either the Hirabayashi or the Korematsu cases. Not only was there insufficient evidence in those cases to satisfy a reasonably prudent judge or a reasonably prudent general: there was no evidence whatever by which a court might test the responsibility of General DeWitt's action, either under the statute of March 21, 1942, or on more general considerations, True, in the Hirabayasli case the Court carefully identified certain of General DeWitt's proclamations as "findings," which established the conformity of his actions to the standard of the statute-the protection of military resources against the risk of sabotage and espionage. But the military proclamations record conclusions, not evidence. And in both cases the record is bare of testimony on either side about the policy of the curfew or the exclusion orders. There was every reason to have regarded this omission as a fatal defect, and to have remanded in each case for a trial on the justification of the discriminatory curfew, and of the exclusion orders.
Such an inquiry would have been illuminating. General DeWitt's Final Report and his testimony before committees of the Congress clearly indicate that his motivation was ignorant race prejudice, not facts to support the hypothesis that there was a greater risk of sabotage among the Japanese than among residents of German, Italian, or any other ethnic affiliation. The most significant comment on the quality of the General's report is contained in the Government's brief in Korematsu v. United States. There the Solicitor General said that the report was relied upon "for statistics and other details concerning the actual evacuation and the events that took place subsequent thereto. We have specifically recited in this brief the facts relating to the justification for the evacuation, of which we ask the Court to take judicial notice, and we rely upon the Final Report only to the extent that it relates such facts." 11 Yet the Final Report embodies the basic decision under review, and states the reasons why it was actually undertaken. General DeWitt's Final Recommendation to the Secretary of War, dated February 14, 1942 , included in the Final Report, is the closest approximation we have in these cases to an authoritative determination of fact. In that Recommendation, General DeWitt says: "In the war in which we are now engaged racial affinities are not severed by migration. The Japanese race is an enemy race and 73. Brief for United States, p. 11, n. 2, Korematsu v. United States, 323 U. S. 214 (1944 [Vol. 54: 489 1945] 
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while many second and third generation Japanese born on United States soil, possessed of United States citizenship, have become 'Americanized,' the racial strains are undiluted. To conclude otherwise is to expect that children born of white parents on Japanese soil sever all racial affinity and become loyal Japanese subjects, ready to fight and, if necessary, to die for Japan in a war against the nation of their parents. That Japan is allied with Germany and Italy in this struggle is no ground for assuming that any Japanese, barred from assimilation by convention as he is, though born and raised in the United States, will not turn against this nation when the final test of loyalty comes. It, therefore, follows that along the vital Pacific Coast over 112,000 potential enenies, of Japanese extraction, are at large today. There are indications that these are organized and ready for concerted action at a favorable opportunity. The very fact that no sabotage has taken place to date is a disturbing and confirming indication that such action The Japanese lived together, often concentrated around harbors and other strategic areas. They had been discriminated against, and it was suggested that their resentment at such treatment might give rise to disloyalty. Japanese clubs and religious institutions played an important part in their social life. Japanese language schools were maintained to preserve for the American-born children something of the cultural heritage of Japan. The Japanese Government, like that of Italy, France, and many other countries, asserted a doctrine of nationality which was thought to result in claims of dual citizenship, and thus to cast doubt on the loyalty of American citizens of Japanese descent. There were some 10,000 Kibei among the population of the West Coast, Japanese Americans who had returned to Japan for an important part of their education, and who were thought to be more strongly affiliated with Japan in their political outlook than the others. were a small and conspicuous minority on the West Coast, both individually and as a group. They would have been an unlikely source of sabotage agents for an intelligent enemy in any case. Apart from the members of the group knowm to be under suspicion, there was no evidence beyond the vaguest fear to connect the Japanese on the West Coast with the unfavorable military events of 1941 and 1942. Both at Pearl Harbor and in sporadic attacks on the West Coast the enemy had shown that he had knowledge of our dispositions. There was some signaling to enemy ships at sea, both by radio and by lights, along the West Coast. It wras said to be difficult to trace such signals because of limitations on the power of search without warrant. There had been several episodes of shelling the coast by submarine, although two of the three such episodes mentioned by General DeWitt as tending to create suspicion of the Japanese Americans had taken place after their removal from the Coast. These were the only such items in the Final Report which were not identified by date." And it was positively known that no suspicions attached to the Japanese residents for sabotage at Pearl Harbor before, during or aftei the raid. 81 Those subsequently arrested as Japanese agents were all white men. "To focus attention on local residents of Japanese descent, actually diverted attention from those who were busily engaged in espionage activity." S2 It is possible that the absence of a trial on the facts may permit the Court in the future to distinguish or to extinguish the Japanese American cases; for in these cases the defendants did not bring forth evidence, nor require the Government to produce evidence, on the factual justification of the military action. Whoever had the burden of going forward, or of proof, Government or defendant, the burden was not met. 3 Not even the Korematsu case would justify the exclusion of such 19%--of the evacuees gave negative answers to the loyalty questions in their questionnaires. Many of those answers were expressly referred to the treatment the Japaneza had received in being uprooted and imprisoned. It is estimated that many more of the answers were directly or indirectly referable to the shock of evacuation and confinement. See Hearings before Committee on Immigration and N1aturalzation on H. ?. 2701, 3012, 3489, 3446, and 4103, 78th Cong., 1st Sess. (1944) 
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In applying the doctrine of Mitchdl v. Harmony, the burden of proof in fact falls on the Government, claiming the privileges of the emergency. WAhatever is Eaid about the presumption of constitutionality of statutes, or the interest of the court in not substituting its judgment on the facts for that of the qualified executive or legislative authority, where the evidence, nor the denial of a defendant's request to call the General as a witness. A future case may therefore create a better record for establishing appropriate criteria of judicial control over military conduct, and for applying such criteria to better purpose. A trial on the factual justification of the curfew and exclusion orders would require the Court to confront Ex parte Milligan," 4 which it sought to avoid in all three of the Japanese cases. Ex parte Milligan represents an application to a large and common class of semi-military situations of what Chief Justice Stone articulated in the Hirabayashi case as a "rule of reason" governing the scope of military power. The military power, the Chief Justice said, included any steps needed to wage war successfully. The justices in the majority in Ex parte Milligan declared in effect that it would be difficult, if not impossible, to convince them that there was or could be a military necessity for allowing the military to hold, try, or punish civilians while the civil courts were open and functioning. And it held further that it is for the judges, not the generals, to say when it is proper under the Constitution to shut the courts, or to deny access to them.
Ex parte Milligan is a monument in the democratic tradition, and should be the animating force of this branch of our law. At a time when national emergency, mobilization and war are more frequent occurrences than at any previous period of our history, it would be difficult to name a single decision of more fundamental importance to society. Yet there is a tendency to treat Ex parte Milligan as outmoded, as if new methods of "total" warfare made the case an anachronism." Those who take this view have forgotten the circumstances of the Civil War. Fifth columns, propaganda, sabotage and espionage were more generally used than in any war since the siege of Troy, and certainly more widely used than in the second World War.
Ex parte Milligan illustrates the point. Milligan was convincingly charged with active participation in a fifth column plot worthy of Hitler or Alfred Hitchcock. A group of armed and determined men were to seize federal arsenals at Columbus, Indianapolis and at three points in Illinois, and then to release Confederate prisoners of war held in those states. Thus they would create a Confederate army behind the Union lines in Tennessee. Milligan and his alleged co-conspirators justification for extraordinary behavior rests on a showing of extraordinary circumstances, it will finally be the Government's burden to bring in the evidence of emergency, or take the risk of not persuading the court. See, e.g [Vol. 54: 489 acted in Indiana, Missouri, Illinois, and in other border states. Their strategy had a political arm. The Union -as to be split politically, and a Northwest Confederation was to be declared, friendly to the South, and embracing Illinois, Wisconsin, Iowa, Kansas, Indiana and Minnesota. This plan was not an idle dream. It was sponsored by a wellfinanced society, the Sons of Liberty, thought to have 300,000 meihbers, many of them rich and respectable; the planned uprising vould coincide with the Chicago convention of the Democratic Party, which was sympathetic to abandoning the war, and recognizing the Confederacy.sO
The unanimous Court which freed Milligan for civil trial was a court of fire-eating Unionists. Mr. Justice Davis, who wrote for the majority, was one of President Lincbln's closest friends, supporters and admirers. The Chief Justice, who wrote the opinion for the concurring minority, was a valiant and resolute supporter of the war, whatever his shortcomings in other respects. The Court had no difficulty in freeing Milligan, and facing down the outcry of radical Republicans which was provoked by the decision. The issue dividing the Court in the Milligan case was parallel in some ways to the problem presented by the Japanese exclusion program under the statute of March 21, 1942. Congress had passed a statute in 1863 permitting the President to suspend the privilege of habeas corpus in a limited way whenever, in his judgment, the public safety required it, holding prisoners without trial for a short period. If the next sitting of the grand jury did not indict those held in its district, they were entitled to release under the statute.
The statute waiin fact a dead letter, although the Court did not consider that aspect of the situation in deciding Milligan's case? Milligan had been arrested by the military. The grand jury had not returned an indictment against him at its next sitting. He had nonetheless been tried by a military commission, and sentenced to death. The minority of the Court urged his release according to the terms of the statute, because no indictment had been presented against him. The Court, however, freed him for normal criminal trial on broader grounds. The controlling question of the case, the Court said, was whether the military commission had jurisdiction to try Milligan. This question was considered without express reference to the statute of 1863, as such, but on the evidence which might justify the exercise of martial law powers either under the statute or otherwise. The only constitutional reason, the Court said, for denying Milligan the trial provided for in the Third Article of the Constitution, and in the Fifth and Sixth Amendments, is that such a trial could not physically be conducted. 
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So long as the courts are open, persons accused of crime, and not subject to the laws of war as members of the armed forces or enemy belligerents, must be brought before the courts, or discharged. Ex parte Milligan therefore holds Milligan's trial before a military commission to be unconstitutional, despite the President's action under the first section of the Act of 1863. The factual situation was not such as to justify the exercise of martial law powers, even for temporary detention, and certainly not for trial. Ordinary civilians could be held for military trial only when the civil power was incapable of acting-during an invasion, for example, or during a period of severe riot or insurrection.
"It is difficult to see how the safety of the country required martial law in Indiana. If any of her citizens were plotting treason, the power of arrest could secure them, until the government was prepared for their trial, when the courts were open and ready to try them. It was as easy to protect witnesses before a civil as a military tribunal; and as there could be no wish to convict, except on sufficient legal evidence, surely an ordained and established court was better able to judge of this than a military tribunal composed of gentlemen not trained to the profession of the law."
"It is claimed that martial law covers with its broad mantle the proceedings of this military commission. The proposition is this: that in a time of war the commander of an armed force (if in his opinion the exigencies of the country demand it, and of which he is to judge) has the power, within the lines of his military district, to suspend all civil rights and their remedies, and subject citizens as well as soldiers to the rule of his will; and in the exercise of his lawful authority cannot be restrained, except by his superior officer or the President of the United States.
"If this position is sound to the extent claimed, then when war exists, foreign or domestic, and the country is subdivided into military departments for mere convenience, the commander of one of them can, if he chooses, within his limits, on the plea of necessity, with the approval of the Executive, substitute military force for and to the exclusion of the laws, and punish all persons, as he thinks right and proper, without fixed or certain rules.
"The statement of this proposition shows its importance; for, if true, republican government is a failure, and there is an end of liberty regulated by law. Martial law, established on such a basis, destroys every guarantee of the Constitution, and effectually renders the 'military independent of and superior to the civil power'-the attempt to do which by the King of Great Britain was deemed by our fathers such an offence, that they assigned it to the world as one of the causes which impelled them to declare their independence. Civil liberty and this kind of martial law cannot endure together; the antagonism is irreconcilable; and, in the conflict, one or the other must perish." s 88. 4 Wall. 2, 127, 124-5 (U. S. 1867). [Vol. 54: 49 order, which had to be obeyed. It required enemy aliens and citizens of Japanese blood to be removed from their homes and confined in camps. As events developed, the general's command imposed confinement for three years on most of the people who were evacuated under it.
There are then two basic constitutional problems concealed in the Court's easy dismissal of Ex parte Milligan: the arrest, removal and confinement of persons without trial, pending examination of their loyalty; and the indefinite confinement of persons found to be disloyal. On both counts, at least as to citizens, the moral of Ex parte Milligan is plain. The Milligan case says little about the propriety of a curfew, or perhaps even of the exclusion orders as such. The military necessity of such steps are to be tested independently in the light of all the relevant circumstances. The Milligan case does say, however, that arrest and confinement are forms of action which cannot be taken as military necessities while courts are open. For such punitive measures it proposes a clear and forceful rule of thumb: the protection of the individual by normal trial does not under such circumstances interfere with the conduct of war.
Much was made in the Japanese American cases of the analogy of temporary preventive arrest or other restriction, approved for material witnesses, the protection of the public at fires, the detention of typhoid carriers, mentally ill persons, and so on." The analogy has little or no application to the problems presented in these cases, except perhaps for the curfew or conceivably the abstract issue of exclusion, as distinguished from detention. The restrictions involved here were not temporary emergency measures, justified by the breakdown of more orderly facilities for protecting society against espionage and sabotage. As interferences with the liberty of the individual, they go well beyond the minimal forms of precautionary arrest without warrant which were permitted by the statute of 1863, discussed in the Milligan case; they are closely comparable to the forms of arbitrary action which were actually presented by the facts of the Milligan case, and strongly disapproved by the Court.
As for Japanese aliens, it is orthodox, though not very accurate, to [Vol. 54: 489 528 say that as persons of enemy nationality they are subject only to the Government's will in time of war . But the protection of the Fifth and Sixth Amendments extends generally to aliens. 02 Should arbitrary distinctions be permitted in our policy for enemy aliens, distinctions without reasonable basis? Is it permissible to intern all the Japanese who live on the West Coast, but to allow German and Italian aliens, and Japanese who live elsewhere, general freedom? Lower courts have said they would refuse to review executive action directed at the control of enemy aliens. 9 3 Such a view is far from necessary. The courts go to great lengths to assure reasonable protection to the property rights of enemy aliens, their privilege of pursuing litigation, and the like. It requires no extension of doctrine to propose that their control and custody in time of war be reasonably equal, and even-handed. So far as accepted notions of international law are concerned, the "single aim" of specialized enemy alien controls is to prevent enemy aliens from aiding the enemy. 94 The present pattern of discriminatory controls bears no relation to the end of safety. V These cases represent deep-seated and largely inarticulate responses to the problems they raise. In part they express the justices' reluctance to interfere in any way with the prosecution of the war. In part they stem from widely shared fears and uncertainties about the technical possibilities of new means of warfare. Such fears were strongly felt everywhere on the Allied side after the German victories of 1940 and 1941. It was common then, and still is common, to believe in a vague but positive way that the restoration of mobility in warfare, and the appearance of new weapons, have somehow made all older thought on the subject of war obsolete. We expected fifth-columns and paratroops to drop near San Francisco at any moment. In the panic of the time, it seemed almost rational to lock up Japanese Americans as potential enemy agents.
But the airplane, the tank, and the rocket have not made it necessary to abandon the principles of Ex parte'Milligan. Whatever the effect of such developments may be on Infantry Field Regulations and the Manual of Arms, they do not compel us to deny suspects the right of trial, to hold people for years in preventive custody, or to substitute military commissions for the civil courts. The need for democratic control of the management of war has not been reduced by advances in the technique of fighting. The accelerated rate of technical advance emphasizes anew the importance of civil control to guard against resistance to novelty, and the other occupational diseases of the higher staffs of all armies. And as warfare becomes more dangerous, and as it embraces more and more of the life of the community, the problem of assuring a sensible choice of war policies, and of preserving democratic social values under conditions of general mobilization, becomes steadily more urgent.
What lies behind Ex parte Milligan, Mitchell v. Harmony, and Sterling v. Constantin is the principle of responsibility. The war power is the power to wage war successfully, as Chief Justice Hughes once remarked. But it is the power to wage -war, not a license to do unnecessary and dictatorial things in the name of the war power. The decision as to where the boundaries of military discretion lie in particular cases has to be made differently in different circumstances. Sometimes the issue will arise in law suits, more often in courts martial, Congressional investigations, reports of the Inspector General, or other lawenforcement procedures. When a court confronts the problem of determining the permissible limit of military discretion, it must test the question by the same methods of judicial inquiry it uses in other cases. There is no special reason why witnesses, depositions, crossexamination and other familiar techniques of investigation are less available in these cases than in others. As Mitchell v. Harmony and many other cases indicate, Mr. Justice Jackson is plainly wrong in asserting that judicial control of military discretion is impossible. Mr. Justice Jackson said: "The limitation under which courts always will labor in examining the necessity for a military order are illustrated by this case. How does the Court know that these orders have a reasonable basis in necessity? No evidence whatever on that subject has been taken by this or any other court. There is sharp controversy as to the credibility of the DeWitt report. So the Court, having no real evidence before it, has no choice but to accept General DeWitt's own unsworn, self-serving statement, untested by any crossexamination, that what he did was reasonable. And thus it will always be when courts try to look into the reasonableness of a military order." 9' 95. Korematsu v. United States, 323 U. S. 214, 245 (1944) . See procedure in Ex parle [Vol, $4: 489 GENERAL DEWiTT: "I first of all base it on my responsibility. I have the mission of defending this coast and securing vital installations. The danger of the Japanese was, and is now-if they are permitted to come back-espionage and sabotage. It makes no difference whether he is an American citizen, he is still a Japanese. American citizenship does not necessarily determine loyalty." MR. BATES: "You draw a distinction then between Japanese and Italians and Germans? We have a great number of Italians and Germans and we think they are fine citizens. There may be exceptions." GENERAL. DEWirT: "You needn't worry about the Italians at all except in certain cases. Also, the same for the Germans except in individual cases. But we must worry about the Japanese all the time until he is wiped off the map. Sabotage and espionage will make problems as long as he is allowed in this area-problems which I don't want to have to worry about."
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The Japanese exclusion program thus rests on five propositions of the utmost potential menace: (1) protective custody, extending over three or four years, is a permitted form of imprisonment in the United States; (2) political opinions, not criminal acts, may contain enough clear and present danger to justify such imprisonment; (3) men, women and children of a given ethnic group, both Americans and resident aliens, can be presumed to possess the kind of dangerous ideas which require their imprisonment; (4) in time of war or emergency the military, perhaps without even the concurrence of the legislature, can decide what political opinions require imprisonment, and which ethnic groups are infected with them; and (5) the decision of the military can be carried out without indictment, trial, examination, jury, the confrontation of witnesses, counsel for the defense, the privilege against self-incrimination, or any of the other safeguards of the Bill of Rights.
The idea of punishment only for individual behavior is basic to all systems of civilized law. A great principle was never lost so casually. Mr. Justice Black's comment was weak to the point of impotence: "Hardships are a part of war, and war is an aggregation of hardships." 98 It was an answer ifi the spirit of cliche: "Don't you know there's a war going on?" It is hard to reconcile with the purposes of his dissent in Williams v. North Carolina, where he said that a conviction for bigamy in North Carolina of two people who had been validly divorced and remarried in Nevada "makes of human liberty a very cheap thing-too cheap to be consistent with the principles of free government. That the Supreme Court has upheld imprisonment on such a basis constitutes an expansion of military discretion beyond the limit of tolerance in democratic society. It ignores the rights of citizenship, and the safeguards of trial practice which have been the historical attributes of liberty. Beyond that, it is an injustice, and therefore, like the trials of Sacco, Vanzetti, and Dreyfus, a threat to society, and to all men. 'We believe that the German people bear a common political responsibility for outrages secretly committed by the Gestapo and the SS. What are we to think of our own part in a program which violates every democratic social value, yet has been approved by the Congress, the President and the Supreme Court?
Three forms of reparation are available, and should be pursued. The first is the inescapable obligation of the Federal Government to protect the civil rights of Japanese Americans against organized and unorganized hooliganism. If local law enforcement fails, prosecutions under the Civil Rights Act should be undertaken.' Secondly, generous financial indemnity should be sought, for the Japanese Americans have suffered and will suffer heavy property losses as a consequence of their evacuation. Finally, the basic issues should be presented to the Supreme Court again, in an effort to obtain a reversal of these war-time cases. In the history of the Supreme Court there have been important occasions when the Court itself corrected a decision occasioned by the excitement of a tense and patriotic moment. After the end of the Civil War, Ex parte Vallandigham' 0 ' was followed by Ex parte Milligan. The Gobitis case has recently been overruled by West Virginia v. Barnelle. 1 0 2 Similar public expiation in the case of the internment of Japanese Americans from the West Coast would be good for the Court, and for the country.
